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IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 
 
 
                                             CASE NO.  PFA/WE/35/98/AS 
 
In the complaint between: 
 
 
 
Neville Clark          (Complainant) 
 
 
and 
 
 
Cape Joint Retirement Fund       (Respondent) 
 
 
 
DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT 
OF 1956 
 
 
 
Introduction 
 

This is a complaint lodged with the Pension Funds Adjudicator in terms of Section 30A 

of the Pension Funds Act of 1956. 

 

The complainant lodged a written complaint on 23 June 1998 to which the respondent 

responded in writing on 24 July 1998.  Both the complaint and the response annex 

supporting documentary evidence.  No hearing was held in this matter but a report was 

placed before me by senior investigator, Antonia Simmons. 

 

The complaint in this matter relates to the interpretation and application of the rules of 

the Cape Joint Retirement Fund by the trustees and/or administrators of the fund and 

contends that the complainant has sustained and will sustain prejudice in consequence 

of the maladministration of the fund by the trustees and/or administrators of the fund.  In 

particular it relates to the computation of his disability and/or early retirement benefit.  
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 Having completed my investigation  I have determined the complaint as follows.  These 

are my reasons therefore. 

 

Background to the complaint 

 

The complainant, Mr Neville Clark, transferred his membership from the Cape Joint 

Pension Fund to the Cape Joint Retirement Fund (the respondent) immediately prior to 

his retirement which he made application for  as a result of ill-health and which 

retirement took effect from 1 October 1996.  Mr Clark was employed by one of the 

participating employers in the fund, namely, the Fish Hoek Municipality, from 1 August 

1987 and was thus employed  for a period of 9 years and 1 month.  He took retirement, 

having made application for retirement due to ill-health, at the age of 63 and 

immediately before turning 64.   

 

The respondent is a pension fund duly registered under the Pension Funds Act of 1956 

and in terms of its rules has as its object the provision of benefits for employees and 

former employees of the employer on their retirement through age or ill-health and for 

their dependants.  The complainant was a member of the Cape Joint Pension Fund 

established in terms of Ordinance 15 of 1945 which was consolidated into Ordinance 23 

of 1969) which was the pension fund for employees of local governments situated in the 

old Cape Province.  This fund is a defined benefit fund. 

 

The respondent, the Cape Joint Retirement Fund, was established with effect from 1 

May 1996 in line with general trends and by popular demand, this fund being a defined  

contribution fund.  All members of the Cape Joint Pension Fund who were in service on 

1 May 1996 were given an option to remain a member of the Cape Joint Pension Fund  

or to transfer membership to the Cape Joint Retirement Fund.  The option to transfer 

membership to the respondent was entirely voluntary and all members were given the 

opportunity to transfer to the respondent. 

 

The in service members of the Cape Joint Pension Fund were supplied with an option 

form by the pension fund in terms of which, upon signature, they confirmed that they 
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understood the benefit structures of the Cape Joint Pension Fund and the Cape Joint 

Retirement Fund  and the assumptions on which the comparison of benefits was based. 

  

The option form reads as follows: 

 
CAPE JOINT PENSION FUND 

OPTION FORM 

 

To be completed by all members of the Cape Joint Pension Fund  

who were in service on 1 May 1996 

 

By signing this form, I confirm that I understand the benefit structures of the Cape Joint 

Pension Fund (Defined Benefit Fund) and the Cape Joint Retirement Fund (Defined 

Contribution Fund), the assumptions on which the comparison of benefits was based and 

elect: 

 

Option 1 To remain a member of the Cape Joint Pension Fund 

Option 2 To transfer membership to the Cape Joint Retirement Fund 

 

Pension Number:  Local Authority Name: 

 

Full Name:   ID Number 

 

Married:     Yes/No  Spouse=s date of birth  No. of children 

 

Postal Address: 

 

 

Phone: (Code)   (Home)   (Work) 

 

Preferred language for correspondence: 

 

DECLARATION: 
 

‘ I understand that should I elect option 1 to remain in the Pension Fund, I will not in 

future be entitled to join the Retirement Fund.  I also understand that if I elect option 2 

to transfer to the Retirement Fund, I will not be allowed to rejoin the Pension Fund at a 

future date. 
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‘ I authorise the Cape Joint Pension Fund to deduct from my acturial reserve any fund 

debt, in respect of purchase of service or past service, on my electing option 2. 

‘ I understand that my full transfer value is to be transferred to the Retirement Fund, on 

the 1st of the month following the Fund=s receipt of this notice, on my electing option 2. 

‘ I understand that if I elect option 2, neither I not my dependants shall have any claim 

to any benefits under the rules of the Cape Joint Pension Fund. 

 

 

______________________________  Date: ____________/__________/1996__ 

Signature of member            Day                   Month 

 

 

______________________________  Date: ___________/___________/1996__ 

Signature of witness            Day                   Month 

 
Personalised option and comparison forms will only be provided in English.  Blank forms in Afrikaans will be provided 

to your personnel department to help facilitate understanding, however where translation creates a false perception, 

the content of the English prevails. 

 

Please hand your completed option form to your town clerk or personnel office by  

15 September 1996. 
 

At the same time as being provided with the option form, the Cape Joint Pension Fund  

provided all members with a document, akin to a benefit statement, entitled 

AComparsion of benefits@, which benefit comparison was intended to show the relative 

values of the various expected benefits on certain assumptions.  The specific details of 

each member were inserted in the document received by each individual member and 

stipulated the benefits expected in the Cape Joint Pension Fund as well as those 

expected in the Cape Joint Retirement Fund.  

 

The expected benefits relevant to the complaint related to the disability benefits as at 1 

May 1996 which indicated that the Cape Joint Pension Fund would offer the 

complainant a gratuity of R62 165.64 with no annuity should he have completed more 

than 10 years service or a gratuity being double the resignation benefit (which benefit 

was stipulated to be R31 471.36) on less than 10 years service.  The Cape Joint 

Retirement Fund benefit indicated on the benefit comparison was a lump sum payment 
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of R40 104.00  and an annual pension of R30 078.00.  Details are also supplied of the 

manner in which the various calculations were made. 

 

The comparison of benefits document which was supplied to the complainant read 

as follows: 
CAPE JOINT PENSION FUND 

COMPARISON OF BENEFITS 

 

Assumptions: 
This benefit comparison is intended to show the relative values of the various expected 

benefits on certain assumptions, and should not be seen as an attempt to project the actual 

expected benefits. 

 

‘ The comparisons were made iun terms of current monetary values.  All calculations were 

based on the member=s salary as at 1/7/1995, with no allowance for future inflation. 

‘ For the Retirement Fund, an investment return of 4.5% to retirement date was assumed, 

relative to the 0% inflation assumption.  That means an investment return of 4.5% in 

excess of inflation was assumed. 

‘ Expected retirement benefits are compared at age 60 (or 65 for 1 members already over 

60 and 2 for members who will not have 10 years service at age 60). 

‘ The Retirement Fund was calculated by converting b of the total lump sum to a pension 

payable on a basis similar to the Pension Fund annuity, assuming a spuse aged 4 years 

younger than the member. 

 
Personal details as at 1 July 1995 

 
Name:   N Clark  Pension Number:   37232 

Gender:   Male  Date of Birth:    19/11/1932 

Pension Start Date: 01/08/1987 Normal Retirement Date (NRD):  01/12/1997 

Actuarial Start Date: 01/08/1987 Pensionable Service at NRD (PS):  0/4/10 

Member=s Contributions: R21,622.83 Fund Debt:    R0.00 

Actuarial reserve: R89,168.00 Annual Salary:    R40,104.00 

(Bonus service was taken into account (Average Annual Salary (AAS) is calculated 

in determining the actuarial reserve)  over the last twelve months of service) 
 

Cape Joint Pension Fund  Cape Joint Retirement Fund 

 

Projected Retirement Benefits at age 65 
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Gratuity: R30,044.58  Total lump sum payable as: 

Annuity:  R     734.77  a Cash             R40,669.68 

b Monthly Pension                R     624.27 

 

Gratuity: (lump sum)   Full members share: 

AAS x PS x 7.25%   Member contribution 

Annuity (Monthly pension)  + a portion of the employer contribution 

AAS x PS x 10.858 ) 12   + investment growth 

 

 
Projected Resignation Benefits as at 1 May 1996 

 
Gratuity: R31,471.36  Lump sum:              R100,938.04 

 

Total member=s contributions + 5% Total member=s contribution with interest 

interest for every year of service  plus a percentage depending on years of 

Service, less 1% of the actuarial reserve 

for every year till 1999. 

 
Death Benefits as at 1 May 1996 

 
Gratuity:  R25,040.05  Lump Sum:   R80,208.00 

Widow=s Annuity  R     440.86  Spouse=s Pension:  R  1,503.90 

Dependent Child Ann. R     110.22  Child Pension:   R     334.20 

 

Gratuity: (Lump Sum)    Lump Sum 

AAS x Actual service x 7.25%   2 x salary 

Widow=s annuity (monthly pension)  Spouse=s pension 

60% x final salary x potential service x 12.099)12  45% of final salary 

Child=s Pension (maximum of 3 children) Child=s Pension (maximum of 3 children) 

25% x widow=s annuity    10% of final salary 

 

Disability Benefits as at 1 May 1996 
 

Gratuity:  R62,165.64  Lump sum   R40,104.00 

Annuity:   R0.00   Annual pension   R30,078.00 

 

More than 10 years service 

Gratuity: (Lump sum)    Lump sum 
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AAS x PS x 7.25%    1 x Final Annual Salary 

Annuity (Annual Pension)   Pension: 50% of salary - all causes 

AAS x PS x 12.099 ) 12    +25% of salary for specific causes 

The above benefit is based on the maximum 

Less than 10 years service   benefit of 75% 

Gratuity:      

Double resignation benefit    

 
Reorganisation Benefits as at 1 May 1996 

 
Gratuity:  R62,165.64  Lump sum   R102,775.15 

Annuity:     R0.00    

 

More than 10 years service   More than 10 years service 

Gratuity: (Cash Lump Sum)   Full member=s share 

AAS x PS x 7.25%     Plus 

Annuity (Monthly Pension)   A percentage of the transfer value payable 

AAS x PS x 12.099 ) 12    By the council as per the information brochure. 

A percentage of he Gratuity is payable by 

the council while the monthly pension is 

payable in full by the council till normal 

retirement date. 

 

Less than 10 years service   Less than 10 years service 

Gratuity:     The greater of full member=s share or double 

Double resignation benefit   resignation benefit that would have been payable 

In terms of the rules of the Pension Fund. 

        

The benefit comparison concludes with the following sentences: 

      
We have endeavoured to ensure that the above computations are accurate.  The actuarial value 

as at 1 July 1995 was determined by the fund=s actuary.  However, all personal data is subject to 

correction and should any said benefits be incorrectly stated, the correct application of the rules of 

the applicable fund will prevail. 
 

It is common cause that at the time the option form and benefit comparison were 

supplied to the members by the Cape Joint Pension Fund, the rules of the Cape Joint 

Retirement Fund were not made available to the members.  The complainant=s employer 

was only forwarded a copy of the provisional rules of the Cape Joint Retirement Fund 
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under a cover of a letter dated 24 June 1996 which was received by the employer on 28 

June 1996 and which letter indicated that the rules were then in the process of 

registration with the Registrar of Pension Funds.  An inter-departmental notice dated 3 

July 1996 advised that a copy of the rules of the Cape Joint Retirement Fund were 

available for inspection at the office of the Town Secretary=s secretary and required that 

staff be notified accordingly.  I have also been supplied by the complainant with a letter 

from the Town Secretary of the Southern Substructure indicating that although in the 

Cape Joint Pension Fund=s letter of 24 June 1996, referred to above, they refer to 

information meetings to be held, no invitations were ever received by Fish Hoek to 

attend any of these meetings.  

 

The aforestated documents substantiate the complainant=s allegation that the 

respondent had failed to supply adequate information concerning his rights and benefits, 

which would enable him to assess whether it was in his best interests to transfer to the 

respondent, which fact is not disputed by the respondent. 

 

The complainant basing his decision on the benefit comparison, duly completed the 

option form in May 1996 as soon as he received it, and elected to transfer to the Cape 

Joint Retirement Fund by which date he had been informed he was to have made his 

election, and elected to transfer to the Cape Joint Retirement.  At the time when the 

complainant made his election, as is indicated clearly above, he had not had sight of the 

rules of the fund and could not have had sight of them as they were not available at that 

time. 

 

In terms of the rules of the Cape Joint Pension Fund, the fund to which the complainant  

initially belonged, ill-health retirement was specifically dealt with in rule 28 and, in the 

instance of the complainant who had not completed 10 years continuous service, rule 

30.  The relevant rules from the Cape Joint Pension Fund read as follows: 

 
Ill-health Retirement 
 

28 (1) If a member or the local authority in whose service such member is, is of opinion that 

such member is permanently incapable of efficiently discharging his duties by reason of 



 
 

-9- 

any bodily or mental infirmity, the following documents shall be submitted by the local 

authority to the Trustees ...... 

 

28(3) If the Trustees, after consideration of all information at their disposal, are of opinion that 

the member is permanently incapable of discharging his duties or any other less 

strenuous duties which may be required of him and that his state of health was not 

occasioned by his own willfulness or negligence, such member shall, on the 

determination of his service with the local authority, be entitled - 

 

(a) if he has completed at least ten years= continuous service, to a 

retiring benefit calculated in accordance with the provisions of Rule 

26 and for the purposes of calculating such retiring benefit the rate 

and percentage to be applied shall be the rate and percentage 

which would have applied had such member retired at the pension 

age, and  

 

(b) if he has not completed at least ten years= continuous service, to a 

gratuity calculated in accordance with the provisions of Rule 

30....... 

 
A member with less than 10 years= service 
 

30. A member who retires or is retired by a local authority under the provisions of Rule 28 or 

29 but who has had less than ten years= continuous service shall be entitled to receive a 

gratuity equal to double the amount of his contributions to the Fund, together with five 

percent of such amount for each complete year of his continuous service provided that 

one month of continuous service or a part thereof shall be deemed to be one-twelfth of a 

year. 
 

According to a document supplied to me by the complainant, the complainant would 

have been entitled to the sum of R66 385.47 being double his contributions which would 

have been due and owing to him had he retired on grounds of ill-health from this 

particular fund taking into account that he had less than 10 years= qualifying service, 

strangely this would have been more than if he had been employed more than 10 years. 
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In terms of the rules of the Cape Joint Retirement Fund, the new fund to which the 

complainant elected to transfer, the applicable and relevant rules are as follows: 

 
Normal Retirement Age: the age of 60 years 
 
Normal Retirement Date:  
 

the last day of the month in which a member attains his normal retirement age; if a member retires 

on his normal retirement date, he will be deemed to be on retirement with effect from the first day 

of the succeeding month. .... 

 

Disability 
 

6. If at any time prior to his normal retirement date a member becomes disabled, as a result 

of an accident, a disease or illness, to the extent that he can no longer pursue his own or 

similar occupation for which he would be qualified by his training and experience he will 

receive benefits in terms of 6.1 and 6.2 below and the following provisions shall apply, 

subject to the provisions of Rule 9.3: 

 

6.1(1) The member will be entitled to retire from service and a pension equal to the 

expected pension will be paid to him.  Such pension will vest on the first day of 

the month coinciding with or immediately following the day he leaves the service 

of the employer 

 

6.1(2) Should the pension described in (1) above be less than 50% of the member=s 

pensionable emoluments at the date of becoming disabled, the Trustees shall 

grant the member an additional pension such that the total pension will equal 

50% of the member=s pensionable emoluments at the time, provided that in the 

case of a member who is disable as a result of one of the conditions stipulated 

below, the Trustees shall grant the member an additional pension such that the 

total pension will equal 75% of the member=s pensionable emoluments at the 

time.  Payment of this additional pension shall continue until the earlier of the 

member=s attainment of his normal retirement date and his death.  The conditions 

referred to above are as follows: ......... 

 

(xii) Coronary artery disease, heart valve disease or cardiomyopathy .... 
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5. Notwithstanding the above:........ 

 

(a) no pension will be payable if the member is disabled during the first 

twelve months of his membership of the fund and his disability 

arises from an injury or illness for which he received medical 

treatment in the six months immediately preceding the date on 

which he became a member of the fund; provided that his condition 

may be waived at the sole discretion of the Trustees. 

 

(b) the benefit provided in terms of this rule may at the sole discretion 

of the Trustees, be reduced or excluded only if the member is in 

receipt of a disability income benefit from any other fund or 

arrangement........ 

 

Lump sum disability benefit 

 

6.2 (1) The member will be entitled to retire from service and receive a 

benefit equal to one his pensionable emoluments, provided that if 

the member is within 60 months of his normal retirement date such 

benefit shall be reduced by 1/60th in the 60th month prior to such 

date and by a further 1/60th in respect of each month thereafter 

and shall only be payable provided that he has been accepted as 

disabled by the fund, as the case may be, and that the claim for 

such benefit has been admitted by them. 

 

(2) The Trustees shall call for and obtain such medical evidence as 

they may require to determine the nature, cause and extent of the 

member=s disablement.  The Trustees shall be bound to consult 

with the local authority, but, for the purposes of this rule, the 

Trustees shall be the sole arbiter as to whether the member is 

disabled for the purposes of this rule. 

 



 -12- 
 

(3) Notwithstanding the above, if the member is disabled during the 

first 

twe

lve 

mo

nth

s of 

his 

me

mb

ers

hip 

of 

the 

fun

d 

and 

his 

dis

abil

ity 

dire

ctly 

or 

indi

rect

ly 

aris

es 

or 

is 

trac



 -13- 
 

eab

le 

to a 

bod

ily 

inju

ry 

whi

ch 

occ

urr

ed, 

or a 

dis

eas

ed 

con

diti

on 

of 

whi

ch 

the 

me

mb

er 

wa

s 

aw

are 

or 

exp



 -14- 
 

erie

nce

d 

sy

mpt

om

s or 

for 

whi

ch 

the 

me

mb

er 

rec

eiv

ed 

me

dic

al 

trea

tme

nt 

duri

ng 

the 

twe

lve 

mo

nth

s 

im



 -15- 
 

me

diat

ely 

pre

ced

ing 

the 

dat

e 

on 

whi

ch 

he 

bec

am

e a 

me

mb

er 

of 

the 

fun

d, 

suc

h 

me

mb

er 

sha

ll 

be 

enti



 -16- 
 

tled 

to 

rec

eiv

e a 

lum

p 

su

m 

equ

al 

to 

the 

me

mb

er=s 

sha

re.

  

 

A further rule which the complainant had not anticipated would become relevant but 

which in fact became relevant on full reading of the rules of the Cape Joint Retirement 

Fund was the rule relating to late retirement which reads as follows: 
 

Late Retirement  

 
4.3 (1) Subject to the consent of the local authority, a member who has reached his 

normal retirement date may remain in service and retire at a date not later than 

the last day of the month in which he attains the age of 70 years.  Contributions 

by and on behalf of the member shall continue until the actual date of such late 

retirement. 

 

(2) Upon late retirement in terms of (1) above, the member shall 

receive a pension vesting on the first day of the following month 
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secured by his member=s share at that date, less the amount of 

any lump sum benefit paid in terms of rule 4.4, based on a 

conversion factor applicable to his age at the actual date of such 

late retirement, as determined by the actuary.  The first payment of 

the pension shall be due at the end of the month following the 

member=s actual retirement. 
 

The complainant applied to retire early on the grounds of ill-health , after he had already 

elected to transfer to the respondent on the recommendation of his doctor and as a 

result of coronary disease.  The complainant=s medical history was that in January 1995 

he had a triple by-pass heart operation after which his doctor recommended that he 

should apply for early retirement as a result of his ill-health.  At that time the complainant 

did not retire as he had not completed 10 years= service with his employer and in terms 

of the rules of his pension fund would therefore not have been entitled to an adequate 

pension.  However in February 1996 the complainant as a result of another blocked 

artery was obliged to undergo an angioplasty operation whereafter his doctor once again 

recommended that he apply for early retirement on the grounds of ill-health.  At that 

stage the complainant continued to refuse to apply for ill-health benefits due to the fact 

that he had not completed 10 years= service with his employer and the benefit due to 

him would not have been adequate for him to survive after his retirement.  In May 1996, 

however, the complainant received the option form  from the Cape Joint Retirement 

Fund to join this new retirement fund and based his decision to retire on the grounds of 

ill-health not only upon the fact that he was in fact not healthy and had received 

recommendations from his doctor to retire on the grounds of ill-health but more 

specifically as a result of the benefits which were stipulated as being payable to him in 

terms of the comparison of benefits form which was supplied to him together with the 

option form by the Cape Joint Retirement Fund. 
 

The complaint was, at that stage, under the impression that he was in fact applying to 

retire early on the grounds of his ill-health since the retirement date of the fund to which 

he had belonged being the Cape Joint Pension Fund had been 65 years of age which 

age he had not yet attained.  As already mentioned the complainant had not yet been 
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supplied with or had sight of the rules of, the respondent and was therefore not aware of 

the fact that the retirement date in this fund was in fact 60 years of age and not 65 years 

of age and that he would therefore in terms of the rules of the new fund not in fact be 

retiring early. 

 

The complainant=s application for retirement was accepted with effect from 1 October 

1996.  The complainant was forwarded a lump sum cheque of R109 047.23 by the 

respondent being the benefit which the respondent alleged to be due to the complainant 

in terms of the rules of the respondent more particularly rule 4.3 referred to above and 

being his  member=s share.  The respondent forwarded this sum being the normal 

retirement benefit because the rule relating to disability could not apply to the 

complainant by virtue of his being over his normal retirement age.   

 

The complainant objected to the calculation of his benefit, arguing that he was enitled to 

a lump sum of R40,104.00 and an annual pension of R30,078.00 as stated in the 

comparison of benefits.  Objections were made to the respondent by the Town Clerk of 

the Fish Hoek Municipality on behalf of the complainant and by the complainant 

personally.  Meetings were held with Mr Kellerman of the Cape Joint Retirement Fund in 

an attempt to resolve the issue.  The complainant had expected to receive the disability 

benefit as indicated in the comparison of benefits schedule and was not prepared  to 

accept the once off lump sum payment offered by the respondent.   

 

The complainant=s case was submitted to the Board of Trustees on two separate 

occasions.  The final meeting having been on 19 September 1997.  On both occasions 

the Board of Trustees resolved that only a member=s share be paid to the complainant.  

Despite the various meetings and correspondence with the fund including 

correspondence from the employer and the Financial Services Board, the parties were 

not able to resolve their differences. 

 

In the light of this history, it is common cause between the parties that the complainant 

has complied with the provisions of Section 30A(1) which requires a complainant to 

lodge a written complaint with the pension fund or the employer who participates in the 
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fund before lodging it with the Pension Funds Adjudicator.  The respondent has 

considered the complaint and has replied to it in writing as required by Section 30(A)2. 

 

The Complaint 

 

As stated earlier, the complaint in this matter relates to the interpretation and application 

of the rules of the Cape Joint Retirement Fund by the Trustees and/or Administrators of 

the fund and alleges that the complainant has sustained and will sustain prejudice in 

consequence of the maladministration of the fund by the Trustees and/or Administrators 

 of the fund; and, as such falls within the definition of a complaint in Section 1 of the 

Pension Funds Act. 

 

In his prayers the complainant requests: 

 

1. payment of the ill-health benefits as stipulated on the comparison of benefit form 

supplied to him by the Cape Joint Pension Fund and stipulated under ADisability 

of benefits as at 1 May 1996" being the sum of R40 104.00 and in the form of a 

lump sum payment and an annual pension of R30 078.00. 

 

2. clarification on whether he would receive this pension for the rest of his life and 

how his wife=s income would be influenced after his death. 

 

3. compensation to be made from 1 October 1996 as a result of lack of income 

since that date. 

 

The complainant=s argument 

 

The complainant argues that despite ill-health as early as January 1995, his various 

operations and the recommendation of his doctor, he elected to continue to work 

because he could not afford to retire without an adequate pension.  The complainant 

implies that he would have continued to work in order to complete 10 years of service 

and thus to qualify for a pension on retirement in terms of the rules of the Cape Joint 
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Pension Fund, the fund to which he initially belonged, had it not been for the fact that an 

option was given to him to transfer to the respondent which fund appeared from all 

information supplied to him to offer a satisfactory pension  option which would enable 

him to stop working as a result of his ill-health but also to be able to survive after 

retirement.  Since the complainant had not had sight of the rules of the fund he was 

under the impression that the retirement age in the respondent was the same as it had 

been in the Cape Joint Pension Fund to which he had initially belonged, viz the age of 

65. 

 

The complainant based his decision to transfer to the respondent on the information 

which was supplied to him, the relevant detail of which was included in the benefit 

comparison.  The complainant stresses that no indication was given on any of the 

documentation supplied to him of the restrictions relating to the applicability of the 

disability benefit in terms of the rules of the respondent which might result in his not 

qualifying for the disability benefits as stipulated.  

 

The complainant argues further, as indicated above, that there was a duty on the 

respondent to disclose all necessary relevant information for him to be in a position to 

make an informed decision but that they failed to do so more particularly in that they 

failed to make the rules available to the members when they supplied the members with 

the option form and the comparison of benefits form as is apparent from the evidence.   

The complainant=s claim in this regard is based on the rights derived from section 

7D(1)(c) of the Act which provides that amongst the duties of the Board, the Board shall: 

 
ensure that adequate and appropriate information is communicated to the members of the fund 

informing them of their rights, benefits and  duties in terms of the rules of the fund. 

 

The complainant further objects to the fact that insofar as he was supplied with 

information upon which to base his decision, which information he alleges was 

inadequate and incomplete, the information was moreover allegedly incorrect.  The 

disability benefit for the respondent was misstated to be a lump sum payment of  

R40 104.00 together with an annual pension of R30 078.00, which amounts the 

respondent deemed to be adequate for his purposes and enabled him to retire on the 
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grounds of his ill-health with satisfactory provision for his old age. The respondent thus, 

according to the complainant, misstated the amounts to which the complainant would 

have been entitled had he been  eligible for the disability benefit, having relied on this 

information, the complainant believes he should be entitled to receive these benefits. 

 

The respondent= argument 

 

The respondent opposes the complaint on the following grounds: 

 

1. That a major Adeviation@ in the new fund was that all discriminatory rules were 

taken out of the new fund which had the effect that the Anormal retirement age@ 

for all members became age 60 whereas in the old fund it was age 65 for male 

members. 

 

2. In order not to discriminate, the option to join the new fund or remain in the old 

fund, was given to all contributing members of the old fund irrespective of their 

age. 

 

3. At the time of joining the retirement fund,  the complainant, was almost 64 years 

old i.e. A over the normal retirement age@. 

 

4. Rule 6 of the respondent provides inter alia, that Aif at any time prior to his 

Anormal retirement date@ a member becomes disabled ....... the following 

provisions shall apply .........@    and states therefore the complainant could thus 

not qualify for the benefits set out in Rules 6.1 and 6.2 by virtue of the fact that he 

was already over the Anormal retirement date@ stipulated in terms of the rules in 

that he was almost 64 years of age while the Anormal retirement date@ was 60 

years of age.  Therefore the respondent argued that the complainant could only 

receive the benefits that all other contributing members who retire or die after 

their normal retirement date are entitled to viz his member=s share as defined in 

rule 4.3.   
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5. That the Board of Trustees acted in terms of the spirit and also the provisions of 

the rules (taking all the members into consideration) in resolving the case as they 

did.  Thus the respondent appears to wish to stress the fact that the rules of the 

new fund were non-discriminatory that they attempted to ensure that non-

discriminatory principles were applied in their decision.  
 

In dealing with the complaint, however, the respondent glosses over the fact that the 

rules were not made available to the complainant when he was  supplied with the option 

and comparison forms.  The respondent merely dismisses the complaint relating to the 

failure to supply adequate information by stating that the comparison schedule clearly 

states that the rules of the fund will prevail as any benefit may only be paid in terms of 

the rule providing such benefit. 
 

The respondent also states that the complainant had been advised by his doctor to retire 

earlier but had not done so as he had less than 10 years pensionable service and would 

thus have received only double his resignation benefit in terms of the rules of the Cape 

Joint Pension Fund which amount would have been substantially smaller than his 

member=s share under the rules of the respondent. The respondent argues that since 

the Amember=s share@ which was granted to the complainant was more than the benefit 

he would have received had he retired on grounds of ill-health from the pension fund  he 

has suffered no prejudice. 

 

Regarding the complaint that the detail of the benefit in the comparison of benefit 

statement was what caused him to transfer and that the respondent then later  stated 

that the calculation was incorrect, the respondent merely states: 

 
an unfortunate mistake was made on the comparison of benefit statement insofar as the benefit 

stated under the disability benefits are incorrect.  However, the difference in benefits under the old 

fund compared to that stated in the said schedule under the new fund is so great so that any 

person viewing them should have asked questions.   

 

It would appear that the respondent does not apply this argument to itself nor does it 

take account of the fact that the figures presented to the members were prepared and 
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calculated by individuals with greater expertise in matter of finance than the complainant 

in respect of whom presumably a higher standard should be applied than to a member 

not versed in such matters.  However the respondent=s argument is to the effect that the 

complainant would not have been entitled to this benefit as this particular benefit was 

only available to members who retired before the age of 60 on grounds of ill-health and 

the complainant was already almost 64 when he applied for retirement on grounds of ill-

health. 

 

Determination 

 

The complaint in this matter relates to the alleged loss of income/pension due to the 

misrepresentation, wrong interpretation and application of the rules and benefits of the 

Cape Joint Retirement Fund by the Trustees and/or Administrators of the fund.   

 

Members of such funds acquire rights to information derived from Section 7D(1)(c) of 

the Act. 

 

Furthermore, support for the existence of a duty to disclose information can be found in 

Section 7C(2)(b) which obliges  the pension fund to act with good faith.  The purpose of 

disclosure is to inform members of their rights, benefits and duties in terms of the rules 

of the fund.  Accordingly it would seem logical, just and equitable that the Board should 

disclose such information as would reasonably enable  the members to consider the 

consequences that the information held for them. 

 

While there is clearly a duty upon the respondent to disclose all relevant necessary 

information to the complainant in order for him to make his decision whether to transfer 

from one fund to another, there is equally some duty upon the complainant to require the 

relevant funds to supply him with necessary information.  There is no evidence that the 

complainant at any time requested the funds to supply copies of their rules in order for 

him to obtain the relevant information; nevertheless, the supply of incorrect information 

in this matter amounts to maladministration by the respondent.  However, it is doubtful 

whether any remedy would be appropriate at this stage.   
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Regarding the complainant=s state of health, it is to be noted that such state of health 

ought not to be determined as a result of the benefit which he might or might not receive 

from any particular pension fund but an independent assessment of his health must be 

made and finally determined.  If the complainant is not in a position to continue to work 

then it is necessary for him to retire on the grounds of ill-health and to accept the 

disability benefit offered to him by the relevant fund of which he was a member at that 

date.  In this instance, I have been supplied with information to the effect that the 

complainant was in a state of ill-health entitling him to retire. The complainant has, 

moreover, made application to the respondent to be allowed to retire on the grounds of 

ill-health thus in effect stating that he was not in a state of health to continue to work.  

 

As a result of the fact that the complainant had reached the normal retirement age he 

was not entitled to obtain the disability benefits in terms of the rules of the respondent 

but was only entitled to obtain the benefit allowed to members who retired late.  Had the 

respondent remained in the initial fund to which he  belonged namely the Cape Joint 

Pension Fund, he would have been bound by the rules of that fund relating to disability 

or early retirement on grounds of ill-health.  It is to be noted  that even in the event of the 

complainant having remained a member of the Cape Joint Pension Fund and completing 

a full 10 years of service, the pension to which he would have been entitled would have 

been roughly equivalent to the sum which was in fact paid to him by the respondent.  If 

the complainant had accepted the total sum paid to him by the respondent and had 

invested that portion which remained after deduction of an amount of approximately R30 

000.00 which would have been given as a gratuity  in the Cape Joint Pension Fund on 

normal retirement, his investment of the balance would have rendered a similar annuity 

to that offered by the Cape Joint Pension Fund on normal retirement. 

 

It is clear, however, that there was a misrepresentation made by the respondent (which 

is in fact admitted by the respondent) in that the respondent supplied incorrect figures to 

the complainant thus misleading the complainant into believing that he would receive a 

greater benefit than he could have received which misrepresentation caused him to 

enter into the contract i.e. to join the new pension fund (the respondent).  In addition the 
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form was silent on the fact that in the new fund a member who had reached the age of 

60 did not qualify for the disability benefit.  This amounts to maladministration of the 

fund. 

 

It is clear therefore that from a contractual perspective there has been misrepresentation 

as all the elements required for misrepresentation are present.  The aggrieved 

complainant could therefore rescind the contract.  The contract is voidable at the 

instance of the complainant.  The remedy of recission which leads to restitution may be 

classified as a contractual remedy, this being the remedy of restitutio in integrum.  Were 

a claim for damages to be made, proof of patrimonial loss as a result of the 

misrepresentation would be required.  Such sum of money as may be necessary to 

restore the complainant fully to his previous  position had he not entered into the 

contract would be the amount which could be awarded to the complainant. 

 

In this instance, however, no prejudice was suffered by the complainant. More 

particularly in that since he was obliged to resign on grounds of ill-health the benefit 

which he would have obtained from the Cape Joint Pension Fund, the fund to which he 

initially belonged, would in fact have been less than the member=s share granted to him 

by the respondent.  The member=s share granted to the complainant by the respondent  

as has been recorded above was the sum of R109 047.23 whereas the benefit which 

would have been granted to him by the Cape Joint Pension Fund was the sum of  

R66 385.47.  In addition, it should be noted, as indicated above, that even in the event 

of the complainant having remained a member of the Cape Joint Pension Fund and 

having been employed until the normal retirement age in order for him to qualify for a 

pension, the benefit which would have been granted to him by the Cape Joint Pension 

Fund as a normal pension would also not substantially have exceeded the sum of  

R109 047.23   It is not competent for an award of positive interest to be granted to the 

complainant in this instance.  (Davidson v Bonafede 1981(2) SA 501 @ 511) 

 

It is regrettable that it is not competent for this tribunal to award a remedy of positive 

interest or alternatively damages for non patrimonial loss or punitive damages as it is 

clear that the misrepresentation of the respondent amounts to maladministration.  
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However, to ground a cause of action in terms of the definition of a complaint in the 

Pension Funds Act, it is necessary for the complainant to show that he Ahas sustained or 

may sustain prejudice in consequence of the maladministration of the fund@.  This is not 

the case in this matter.  The respondent is urged to ensure that in future complete and 

accurate information is at all times supplied timeously to its members. 

 

The complaint is therefore dismissed.   However, the complainant returned the cheque 

forwarded to him by the respondent and therefore it is necessary to order the 

respondent to make payment to the complainant of the complainant=s member=s share 

as calculated in terms of the rules of Cape Joint Retirement Fund of which fund the 

complainant was a member at the time of retirement. 

 

The complainant=s request regarding clarification on whether he would receive pension 

for the rest of his life and/or how his wife=s income would be influenced after his death is, 

therefore, not relevant as no pension will be received. 

 

The complainant=s further request that compensation be made as from 1 October 1996 

also becomes irrelevant as a lump sum payment is to be made to the complainant with 

which he is in a position to purchase an annuity should he so wish but no pension has 

been ordered to be paid.       

 

The order of this tribunal is: 

 

1. The complaint is dismissed 

 

2. The respondent is ordered to make payment to the complainant of the 

complainant=s member=s share as calculated in terms of the rules of the 

respondent within 7 days of this determination. 

 
 
DATED at CAPE TOWN this 26th  DAY OF APRIL 1999. 
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...................................................... 
John Murphy 
PENSION FUNDS ADJUDICATOR 
 


